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Okay computer?

Recently revised Federal and Supreme Court practice guidelines 
recommend the engagement of an independent computer 
expert for search orders where computer searches are 
envisioned, Seamus Byrne and Geoffrey Lambert write

http://www.seamusbyrne.com
http://www.austlii.edu.au/au/legis/cth/consol_reg/fcr186/s25b.2.html
http://www.fedcourt.gov.au/how/practice_notes_cj24.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/federal_ct/1999/754.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/federal_ct/2007/2108.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2007/123.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2007/27.html
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The independent computer expert

Digital Evidence and Computer Crime

Guidelines for the Management of IT 
Evidence 

Reasonable endeavours, minimal 
disruption and computers

Metso Minerals (Aus-
tralia) Ltd v Kalra

(continued on p16)

http://www.amazon.com/Digital-Evidence-Computer-Crime-Second/dp/0121631044


Computers and the respondent

McCabe v 
British American Tobacco Australia Services Ltd

McCabe
Crimes (Document Destruction) Act
Evidence (Document Unavailability) Act

Dealing with claims of privilege

Hardcopy documents

Computers and electronically stored 
informantion (ESI)

The practice guidelines in practice

Aristocrat 
Technologies Australia Pty Ltd v Global Gaming 
Supplies Pty Ltd

Privilege in Perspective: Client 
legal privilege in federal investigations

Seamus Byrne is chief operating officer at eDiscovery Tools.  
See www.seamusbyrne.com. 

Geoffrey Lambert is director of forensics at KordaMentha.

This is an updated and revised version of an article  
first published in Proctor. 

•  Recently revised Federal and Supreme 
Court practice guidelines recommend the 
engagement of an independent compu-
ter expert (ICE) for search orders where 
computer searches are envisioned.

•  Verify the qualifications and competency, 
both technical and legal, of an ICE.

•  Know how to deal with privilege claims as 
part of a search order, including electronically 
stored information (ESI).

KEY POINTS

As at time of writing, the following Australian jurisdictions have introduced the harmonised 
practice guidelines:
•  Supreme Court of New South Wales, Practice Note SC Gen 13 (14 June 2006)
•  Supreme Court of Tasmania, Practice Direction 4/2006 (19 July 2006)
•  Supreme Court of Victoria, Practice Note 2/2006 (1 September 2006)
•  Supreme Court of South Australia, Practice Direction 4.3 (4 September 2006)
•  Supreme Court of the Northern Territory, Practice Direction 6/2006 (27 November 2006)
•  Supreme Court of Western Australia, Practice Direction 6/2007 (2 May 2007)

HARMONISED PRACTICE GUIDELINES

(continued from p15)
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http://www.kordamentha.com
http://www.ediscoverytools.com
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VICSC/2002/73.html
http://www.austlii.edu.au/au/cases/vic/VSCA/2002/197.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/federal_ct/2006/1707.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/federal_ct/2006/1707.html

